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during 1985. Such adjustments will be
made as the data become available.

Should a different solution be reached
in consultations concerning Category
361, further notice will be published in
the Federal Register.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19S24), December 14,
1983, (48 FR 55607), December 30, 1983
(48 FR 57584), April 4, 1984 (49 FR
13397), June 28, 1984 (49 FR 26622), July
16, 1984 (49 FR 28754), November 9, 1984
(49 FR 44782), and in Statistical
Headnote 5, Schedule 3 of the Tariff
Schedules of the United States
Annotated (1985).
Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textiles Agreements.

Commissioner of Customs,
Department of the Treasury, Washington, DC

20229
Dear Mr. Commissioner. This directive

further amends, but does not cancel, the
directive of December 21, 1964, which
established limits for certain categories,
produced or manufactured in Taiwan aad
exported in 1965.

Effective on November 20, 1985, the
directive of December 21, 1S64 '.8 hereby
further amended to include the following
limits for cotton textile products iri Categories
360 and 361.

12~ amit'60...

361.

r The levols have not been adlusted to accourd
Ifnports 8xported atter ecelnbef 31, 1984. Dun'ng the danu.
ary-August 1985 period. charges for Categortr ~ have
totaled 350.156 numbers; tor Category 361, 638,941 num.
bars,

Textile products ia Categories 360 aad 361
which have boca„exported ta the United
States before January 2. 2965 ahaII aot be
subject to this directive.

Textile products ta Categories 360 aad 361
which have been released from the custody ..
of the U.S. Customs Service under the
provisions of 1S U.S.C. 1446(b) or
2464(a)(1)(A) prior to the effective date of this
directive shall aat be denied entry under this
directive.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign effairs
exception to the rulemaking provisions of 5
U.S.C. 553.

Sincerely,
Walter C. Leaahan,
Chairman, Committeefor the Implementation
of Textiles Agreements. 'FR

Doc. 65-27529 Filed 22-26-85; 8145 aml
SILLtNe CODE 851IHAFQ

COPYRIGHT ROYALTY TRIBUNAL

[Docket No. 83-2/84-2 83 JDl

Final Determination of the Distribution
of the 1982 (Remand) and the 1983
Jukebox Royalty Funds

AGENCY: Copyright Royalty Tribunal
(Tribunal).
ACrlolC Notice of final determination.

sUMMARY: The Tribunal announces the
adoption of its final determination in the
proceeding concerning the distribution
to certain copyright owners of jukebox
royalty fees deposited for 1S82 and 1983
performances.
FOR FURTHER INFORMATION CONTACl".

Edward W. Ray, Acting Chairman,
Copyright Royalty Tribunal. 1111 20th
Street. NW, Washington. D.C. 20036.
SUPPLEMENTARY INFORMATION:

Authority
17 U.S.C. 116(c)(3) authorizes the

Copyright Royalty Tribunal (Tribunal) to
distribute royalty fees paid by jukebox
operators to certain copyright owners
and performing rights societies. The
procedure for distribution of the jukebox
royalty fees is set forth at 17 U,S.C.
116(c)(4) and reads as follows:

The fees to be distributed shall be divided
as follow81

(A) To every copyright owner aot affiliate
with a performing rights society, the pro rata
share of the fees to be distributed to which
such copyright owner proves entitlement.

(8) To the performing rights societies, the
remainder of the fees to be distributed ia
such pro rata shares as they shall by
agreement stipulated among themselves, or, if
they fail ta agree, the pro rata share to which
such performing rights societies prove
entitlement.

(C) During the pendency of my proceeding
under this section, the Copyright Royalty
Tribunal shall withhold from distribution an
amount sufficient to satisfy all claims with
respect to which a caatrovttrsy exists, but
shall have discretion to proceed to distribute.
aay amounts that are aot ia controversy..

This Proceeding
This proceeding is a consolidation of

two proceedings. The Tribunal takes up.
the portion of the 1982 jukebox royalty'nd which was remained for further
proceedings by the United States Court
of Appeals for the Second Circuit,
A.C.E.ML.A. v. Copyright Royalty .

Tribunal, 763 F. 2d 101 (2d Cir. 1985)
(ACEMLA). The Tribunal also takes up
the distribution of the 1983 jukebox
royalty fund.

The Claimants in the 1982 remand are
Latin American Music, Latin American
Music Co., Inc„Asociacion de
Compositores y Editores de Musica
Latinoamerica (ACEMLA), ASCAP, BMI,

and SESAC, Inc. The claimants in the
1983 distribution are: Michael Walsh,
Latin American Music, Latin American
Music Co., Inc., Asociacion de
Compositores y Editores de Musica
Latinoamerica (ACEMLA), Italian Book
Company, ASCAP, BMI, and SESAC.
Inc.

The controversies in the 1982 remand
and in the 1983 distribution are the
same: Latin American Music. Latin
American Music Co.. Inc. and ACEMLA
collectively claim 5% of both funds.
ASCAP, BMI. and SESAC, Inc..
collectively claim 100% of both funds,
except for a small award to Italian Book
Company. The 5% in controversy is
described as Spanish-language musical
works.

Background and Chronology

The 1g82 remand. The Tribunal
published its final determination of the
1982 jukebox distribution proceeding on
August 31, 1984. 49 FR 34555 (1984). It
determined that no award would be
given to Latin American Music, Latin
American Music Co., Inc., or ACEMLA
(collectively, LAM or the LAM
claimants). LAM appealed the

'etermination.The United States Court
of Appeals for the Second Circuit
remanded the case to the Tribunal for
further proceedings. The Court stated
that the Tribunal had not addressed in
its final determination LAM's assertion
that they were performing rights
societies and that it would assubie for
the purpose of the appeal that the three
LAM claimants were performing righto
societies. However, the Court
specifically stated that it did not "

foreclose "further examination of this
issue by the CRT on the remand."
ACEMLA, 763 F. 2d at 108. Operating
from its assumption, the Court stated
that the Tribunal should have
distributed the royalty fees to the
performing rights societies if they aII
agreed, but if they failed to agree. to -...'ward

the pro rata share to which such .

, performing rights societies proved
entitlement. The Court found that there
was not a complete settlement among
performing rights societies. Yet the
Court found that in the final
determination the Tribunal only
analyzed the submissions of LAM, and
made no findings regarding the
submissions of ASCAP, BMI, and
SESAC, Inc.. the Tribunal having relied
instead on the settlement between
ASCAP. BMI. and SESAC, Inc.
Determining this to have been 'not in
accordance with section 116(c)(4)(B), the
Court remanded the case.

The 1988jukebox distribution
proceeding. The Tribunal declared a
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controversy in the distribution of the
1983 jukebox fund on November 5, 1984,

49 FR 44231 {1984). and ordered that
justification of ciaims be submitted by
December 4, 1984. The Tribunal also
found that ASCAP. BMI, and SESAC,

Inc., (hereinafter A/B/S) had entered
into an agreement concerning the
distribution of the 1983 jukebox fees. Id.

On January 7, 1985, the Tribunal held

a pre-hearing conference. At the
conference. it was established that there
was a controversy as to 5% of the hnd
representing Spanish-language musical
works.'he question arose as to the
best criteria for resolving the
controversy. The parties were given an
opportunity to file by letter.
reconunended criteria. The,Tribunal
received letters from LAM and A/B/S
on February 14 and 15, 1985. LAM
recommended a survey of jukebox
establishments conducted jointly by all
the claimants. A/B/S recommended a
survey of radio, or a survey of radio and
other media. which the Tribunal, by
analogy, could apply to jukebox
performances. On May 16. 1985, the
Tribunal issued two fact-finding letters.
One letter sent to the LAM claimants
asked LAM to detail why they believed
they wtyre yerfonning rights societies,
and how the joint sur wy'f jukeboxes
recotnmcmded by LAM tvould be
conducted and how much it would cost.
The second letter was sent to A/B/S.
The Tribunalcisked how it could be
assured that A/B/S'ecommended
survey of radio andothar media

'erformanceswould be bnpartially
conducted considering it would be
based on information internal to A/B/S.
Replies to the Tribunal's fact-finding
letter were received June 24, 1S85.

The Consolidated Proceedirrg. On
May 30, 1985, the Court of Appeals had
remanded the 1982 pcctceeding partially
over the question of whether the LAM

claimants were yerfonning rights
societies. On June 24, 1985. the Tribunal
received LAIvfs response to the fact-
finding letter of May 18, 1985. It stated
that Latin American Music and Latin
American Music Co., Inc. were not
performing rights societies, but that
ACEMLA was a performing rights
society a The response did not provide

'lAMpatfa ~ chl f$%oflh fd bo*ljuld

based on their Spanish-language catalogue. h/B/S
put in a claim of iQ0% based on their total

catalogue. The Tribunal hss never found that 5% of

the musical work played on iukeboses ln the United

States ls Spanish-language music. The 6% figure ls

~imply LAN's dalm against the royalty fund.

s Lhw also withdrew en claims on tbe part of

Latin hmerlcan fdustc snd Latin hmerlcsn Music

Co lnc lodging sn ctstms with hCEhah.
Nonetheless. the Tribunal took evidence on att three

entities

the Tribunal with enough information on

which to make a finding on the status of

ACEMLA. It was the Tribunal's
conclusion that the 1983 jukebox
proceeding could no longer be resolved

through a "paper" proceeding, and that
since the issues and parties to the 1982

remand and the 1983 proceeding were
virtually the same, the consideration of

the two cases should be consolidated in

one proceeding. The Tribunal
subsequently issed its Order.
Consolidating Proceeding and Setting
Future Procedural Dates, 50 FR 31645

(August 5, 1985). The Tribunal ordered
written direct cases to be submitted on

September 13, 1S85 on two issues: the
status of the claimants not already
defined in the Copyright Act as
performing rights societies, and proof of

entitlement should all the performing
rights societies fail to agree. The
Tribunal agreed with the claimants that
surveys of jukebox establishments or
survey of radio performances and other
media would be useful criteria..The
Tribunal also suggested to the parties
that submission of sworn statements
from jukebox operators and submission
of hit songs charts would also be usefuL

but syecificaliy did not restrict evidence
to only those four types. Hearings on the
evidence presented by the claimants
wme held September 30, October 2, and
October 3, 1985. On October 17, 1985.

the Tribunal received a stipulation from

all parties agreeing to an award for 1983

of 91590 to italian Book Company. On
October 25, 1985, the record was closecL

Statutory deadiine. Secant cN4(e) of
the Copyright Act requires the Tribunal
to render its final dechion in

'istributionproceedings within one year
of yublication in the Federal Reglttter

that a controversy exists. The
controversy in the 1983 jukebox

"

distribution yroctmding was declared
November 5. 19S4. Thh Baal
determination does not meet thi one
year time limit imposed by section
804(e). The Administrative Conference
of the United States has hsued
recommendations concerning statutory
time limits. 1 CFR 305.78-3. 43 F.R. 27509

{June 28, 1978). It recommends that, "{I)t

should be recognise(d) that special
circumstances such as a sudden
substantial increase in caseload, or
complexity of the issues raised in a
particular proceeding, or the presence of
compelling public interest
considerations may justify an agency's .

failure to act within a predetermined
time.... {A)n agency's departure from

the legislative timetable (should) be
explained In current status reports to
affected persons or in a report to
Congress." Id.. at yar. 4.

The Tribunal considers that the delay

in rendering a decision in the 1983

jukebox distribution proceeding to allow

it to consider both the 1982 remand and

the 1983 distribution in one proceeding

justifies missing the tttatutory deadline

by a short period of time. It was the
Tribunal's belief at the beginning of the

1983 proceeding that it could resolve the

status of the claimants and the
controversy over Spanish-language
music by a "paper" proceeding, but the

Court's decision. in the Tribunal's view.

required detailed fact-finding that could

only be achieved by an evidentiary
hearing. Additionally, while
theoretically, there is no time limit on

the consideration of a remanded case.

and therefore, the Tribunal could have
resolved the 1983 proceeding first in
order to meet the deadline. the interests

of justice and the conservation of the
resources of the claimants and the
Tribunal mandated consolidation of the

two proceeflings. Farther, the Tribunal
believes that its narrow missing of the

statutory dea'dlines will not have any
effect on the claimants, and that. IndeetL

the Tribunal has kept within the spirit of
Congress'andate by acting on the
jukebox controversies as expeditiously
as possible.

Findings ofFctct

Michael NaisIt. Michael%ctlsh Sad
In «1983 jukebox dhtn»tion

proceeding. Michael Nalsh
subsequently did not file a justlfication .

of claim as required by the Tribunai's 'ules.37 CFR 305.4. Michail Welsh did":
not file'.In gectyonse to the Order, .

ConsoiidotmgProceedirtg and Setting
'

Future Procedural Bates. 50 FR&SR
(August 5, 1985).

Italian Bock Company (IBG7. The
Tribunal received a stipulation October

17. 1SS5 signed by ASCAP. BML SHSAC.

Inc.. LAM, ond IBC that agreed to tg

settlenssnt ofgl~ to IBC for,the 198$

jukebox fund. In the stipulation, IC
represented that it h a copyright owner..
and not a performing rights society.

Latin American Music. Latin
'American Music Co Inc. cmdACEWLA

(LAM or LAM claimantsJ
Organizational structure of the LAM

claimants. Mr. Luis Raul Bernard
(hereinafter, Bernard) was the sole
witness for the LAM claimants. Tr. 174-

374. Bernard stated that he was born in
Puerto Rico and moved to New York

City in 1952. Tr. 193. Bernard stated that
about 1985 he established OTOAO
Records International and that this
company is a wholesale and retail 'ecordsstore doing business on the
upper west side of Manhattan in New 'orkCity. Tr. 208-209. Bernard stated
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that before Aprih 2982, he established
Latin American Music cs a sole
proprietorship, Le.. Luis Haul Bernard d/
b/a Latin American Music. Tr. 204.
Bcrnerd stated that in April; 2982 he
incorporated Latin American Music to
be called Lotin American Music Co»
Inc» but maintains that Latin American
Music still exists as s separate entity.
Tr. 196, 204, 220, arid LAM Direct Case.
Attachment 2. Latin American Music
Co Inc is incorporated for the purpose
"To engage tn the business of licensing
performance, synchronisa6an and other
rights under copyright In

musical'ompositions,and to do all acts
necessary ot related to the conduct of 'uclvbusineseRAM Direct'ase
Atticbm«tnt 2. Bernercfstated that
ACIEMLA 4s the.assumed name ofXatirr
'Antanean Music Co Inc. end that it is s
dlvkien orsubsidiary ofKstfn American

. Music Co„.lac. Vn $ 0-282; The
certiSesta of assumed.samawas Ncd

, with the New Vatic Stats Daliett«sent'af
Stats Corpoastfons oad State Records -''vialesces April'24.%8L LAN DIrect'"

"; Case Attacbaurnt 2. as a«sanded .

', Odom 8L'MIR However, Banters
'tated that ACKMIA was fanned in
'- '1980 or eatlhrt. Tt. %8, 198;28'A Bernard
,
'stalek thst PXX54LA wse formed io

~ divid«smany efthe tights that Lstf«t
Aiaethee Mesio Ce; 1ne, ho)da, snd'bst
ACEL4LA holcfs the performing tights.to
Latin Ametfccsr Music Ca, brc. a'nd

others.Tt; 241. Bernard stated that
ACEi&s s performing rights society.
jf~ 1f/\ ~

. The:oHIcce of Latbt Ameriesah&udc,
Latin Ametfco RtusICC«t» Inc end

. ACEMLA ate In the GTOAO Rccorde
'ietcsnetiose1 state itr Manlmttae. Tr.

212. Ssrnotd:stated that these four
«mtitics shore Sve employees. Vr. 208
223-224. Bernard stated that he is the
sole proprietorof Latin American Music,

„'. the Pre«scient and sole steckhokker of
; La«ga Amethan Music Ce, Roe, end
. ytitrslyeI of ACE%LA.W. 2y8, 204.

Agmvrr«urteof the LAhfclaiarcrutr
'-: witheopyn'ght owners curdperfornrrqg

nghR societr'ce. Bernard stated that
'AM hed agreentcnts with many
- 'copynght owners and performing rights'

soci'«rtice. Tr. 182. At the request of the
TribuneL LAN subrnittcd s hst of those

. cntitiec, and copies of executed and
-" unexecuted agreements. Submission of

LAN October 16, 1985 'translations
.:. ytevided October 24, 1985, translations
'mvided by A/B/S, Reply Findings.

Appendix A. The list inciudcdi Latin
American Music Co» Inc. (Ncw York).
International Music Company (Ncw
York/ WestsIde Music Publishers Corp
Q@ew York), Editorial Intcrnacional de

,
Musica, Ltd. (KDIMUSICA Columbia).

Editorial Dominiccna de Musica
(Dominican Itcpublic), Cansorcio de
Editores del Peru (CONEDISA, Peru).
HONY.S.A. (Mexico), Sociedades de
Autorcs y Compositorcs Acus torianos
(SADRAM. Ecuador), Sayce (Ecuador).
Id. LAM Ned executed and unexecuted
agrccmenis with Vfcstside Music
publishers Corp., EDIMUSICA. Editoriak
Dominicans dc Musica. CONEDISA.
and SADRAM. Id. The flue agreements
were with Latin American Music Co»
Inc. Id. LAM dick not file agreamanta
with International Music Company. os
HONY. S.A. Id. LAM Gled a letter and s
telegram, tegatdhig aa agraemant with
Sayce mentioning,hCEMLA. The latter
and telegraph weca dated Qdy 3 1986

and September Rg 1~ respectively.Id
ln.addition. LAM submitted

cxeniplats of tha ccmtracta they use In.

their agreements. The contracts
sometimes include s aider which among
othas thi'ngs, addressee the yarfntmiag
rights.LAM Direct,Case.Attschtnent 2
transkctinnsyrevided by LAM,
'traccdetkms proaidod bj A/B/SExb&it
10X. Potegtaphg of one of, the riders
usechbg LAM~ "Thecomposes
declares that ha is.nots member of any
comyoasra otganhationaor society .

con~ bis yerfceming arts. that alk'uchyctf~~are:~ively.
centmlkad.aspects

of.thda.centred. ihaL
the composer laavesta.that his
performing tights, hs their totality. vrkk
be admiiistetsd.ead adner thensme:of
the cchtot„Latin Acsetican Musin
Ccaayany..lnc LAM and/ot.
Associaclon de Compositorcs y Edltotcs'eMusicshaHmameticeno.
QKEMLA)." hL Thh h tha ocdy

'eferees«r to ACEh4LA in any cantroct ot
agreement.provided by RAM; LAM also
submitted an ACEMLA. knformation
form. Id.

Bernard was asked whether the
ACEMLA brformstlon forms werc used
in either2882ot 1983. Bersetd cmdd not
repres«mtthat they were. Tt. 258.
Bernard stated several Sees in the
proceeding that ha had diHiculty with
dates.. Tr. 193, 258, 367; The rider, which
contain'ed Paragraph g has the date 1985

in the sec«md line. LAM Direct Case,
Attachment 2. Bernard could not say
whether the rider was drafted in 1985 or
before. Bernard could not represent that
.the rider was used m 1982 or 2983. Tr.
288.

LAM represented that "ACKMLA is
authorised to Bcense and publish
performances of all nondramatic music
works on behalf of Latin America
Music and Latin American Music, lnc.
(sic)." Submission of LAM. )uly 24, 1985,

Bernard was not sure whether the
autborlsations to ACKhfLA were in

writing. Bernard did not have any copies
of the authorizations, Tf. 225
represented that any agreement with
Latin American Music Co» Inc. would
act automatically as an authorisation to
ACEMLA to license the performing
rights of the underlying copytights
because ACEII4LA is an assumed name
ofLatin American Music Go„ Inc.Tr.
225.

Bernard was asks«k by the Tribunal if
ha saw any difference between e music
company in the United States obtaining
the subpublishhsg rights from a foreign
publishing cnmpaay. sacra performing
rights society in tha. UnitedStates
obtaining, the tight to license the
pazformir@tights,of a foreign. publisher.
Tr.24~47. Bernerch stated that s
yatf«amis«S rights society is such an
cntitF that hsa contmk of p«Mrmhg
rights. Tr.?A7. Bernard was asked.by tho
Tribunal wbethet s music publishing
company could have control of
parf~tights..Ben«st+.atnted.ycs
Tt. 242.'. " " ~,

Agr«nmrcu«ts ofmpytcgh4 issrs f«r pay'
//cense,gee tcram.LA)la auhmutcd '.

corrcsymtden«xt to Sve racBeeta5am .

(~DM. Car~ hlew ~%AD 
New Yak~Yoth ARMFUL. Newark,
Ncw )erseyt%PT. Neer Vedc. Naw
York" NSXQ,N«nv Vcsdr New 'Vorh),

twe tehevhkon stations PNSPJ-TV,
C)mnnel 42', 5hee Vorfr Neer Matin ..
V1XTV. Channel 41,Irststcun. Ãwv.

fetscy)'. and the Pubbc Bmadcasttng
Servtce (PBS) es evidacice of LAhyo
attempts.to license the public
performance of Lhhgs macha LA%
Direct Csso, Attachment 3. ~er« .

Bernard stated that hs 1932 oad 282CL

LAJ4 did not heva ony efigncd writton
Bcense agreementswiib aay radio
ststkm, tc}evisien station, bsr, grN.
nightclub, college or schooL Tr ~.
Bernard stated that LAM did not receive
any pcrfonaiag rights myakties in 1982

or 2983.W. 229.
Distribvtrb r Systerrr. Bernard stated

that at the time ofdistribution, LAN
would keep 50% of the myalktics, and
would distribute 50% of the myalties. Tr
232. Bernard stated that disttibution Is
based on actual efr play from radio .

stations and television stations logs. Tr.
234. Betnard stated that LAM hes not
received any logs because LAM 'docs

not currently license sny stations. Tr.
235. Bernard stated that LAM monitors.
five stations that broadcasts Spanish- .

language music in the New York City
ares. Tr. 238. Bernard stated LAM keep:,

the tapes for enforcement purposes
currently. and intends to use them for
distribution purposes in the future. Tr.
238. Bernard stated that LAM has not
bmught any infringement actions to
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date. Tr. 238, 240. Bernard stated that
LAM did not make any distributions to
any publisher or composer in 1982 or
1983. Tr. 230.

Proofs ofEntitlement. In the 1982 and
the 1983 proceeding, LAM offered
demographic evidence as one basis of
entitlement. In 1980, the United States
Hispanic population was 14.6 million or
6.4% of the total U.S. population. By
1985, it was estimated by the U.S.
Census Bureau, that the Hispanic
population would rise to 17.6 million or
7.4% of the U.S. population. LAM 1982
justification of claim, LAM 1983
justification of claim, Exhibit D. An
advertisement by Discos CBS
International asserted that sales in 1981
of Spanish-language records were over
$125 million. LAM 1S83 justification of
claim. Exhibit F. Broadcasting Yearbook
for 1885 listed 176 Spanish-language
format radio stations in the United
States (including Puerto Rico). LAM
Direct Case, Attachment 9.

In the 1882 proceeding, LAM asserted
that it represented 20,000 copyrighted
musical works. LAM 1982 justification of
claim. In the 1983 praceeding, LAM
asserted that it represented 30,000
copyrighted musical works. LAM 19N
'ustification of claim. LAM submitted to
the tribunal a computer list of
approximately 9,000 song titles which it
stated were a partial list of the works
they represent. LAhi 1882 justification of'laim, Exhibits A tt B.

LAM submitted xero" copiaa of37 45
RPM labels of works they represent
were copyrighted before 1984 as
evidence of the production and
distribution of the works in their
catalogue. LAM Direct Case,
Attachment 4. LAM submitted hit song
charts kom Billboard, Canales
Magazine, Radio Hit. GUIA Radial, and
El Diario de New York LAM 1S82
justification of claim, Exhibit D, LAM
1983 justification of claim, Exhibit 6-
NN, LAM Direct Case, Attachments, 5, 6
and 7. LAM indicated on those charts
the songs which.they represent. Id. LAM
submitted clearance sheets sent by a
Spanish-language format radio station to
ASCAP indicating that the station was
cotisidering playing some works
represented by LAhL LAM Direct Case,
Attachment 11.

LAM submitted 12 certified
statements from jukebox aperators or 'wnersof establishments containing

'ukeboxes in 1982 and 1983. LAM Direct
Case. Attachment 12. Bernard stated
that the statements were obtained by an
agent of LAM in the Philadelphia area.
Tr. 353. All statements were notarized
by the same notary public. LAM Direct,
Case. Attachment 12, Tr. 362. Some
statements indicated that the jukebaxes

were licensed. when, in fact, they were
not licensed. LAM Direct Case.
Attachment 12. A/B/S Exhibit 17X.

At the direction of the Tribunal, LAM
submitted a list of their most-performed
musical works totalling 179 songs. LAM
submission of August S, 1985. ASCAP
and BMI each performed their own
survey of the list. The survey they
performed were the same type of survey
they would conduct for any one af their
members in the normal course of
business to determine the entitlement of
their members to performance royalties.
A/B/S Direct Case. Testimony of Alan
K Smith, p. 4, Testimony of Paul S.
Adler, p. 2, Comments of A/B/S, filed
September 3. 1985. ASCAP asserted that
if LAM were part of ASCAP's cIaim, and
if it is assumed that ASCAP's share of
the joint music claim is 50% (which is
only an assumption for the purpose of
the analysis), based on, the radio
performances of LAM's 1/9 songs, LAM
would receive $326 for 1982 and $267 for
1983 from ASCAP. Comments of A/B/S,
September 3, 1985, Tr. 111-113. BMI
asseted that if LAM were part of BM's
claim, and if it is assumed that BMI's
share of the joint music claiin is 50%
(which is only an assumption for the
purpose of the analysis), LAM would
receive $38.60 for 1982 and $47.50 for'983from BM. Comments of A/B/S,
September 3, 1S85, Tr, 145-14L ASCAP 'ssertedthat LAM's'share of ASCAFs,
award would go down to $157 for 1882'nd

$112 for 19N if perforinances in aQ
media were considered. nat just radio.
Comments of A/B/S, September 3, 1885,
Tr. 111-113.

A/B/S conducted a limited survey of
76 jukeboxes in Hisyanic neighborhoods
in four cities with sizable Hispanic
populations, ¹w York. Los Angeles.
San Antonio. and MiamL A/B/S Direct
Case, Testimony of Gloria Messinger,
pp. 4-9. Ms. Messinger. who oversaw the
survey, could not represent that this was
a statistically valid. representative
random sample. Id., p. L Of the 11,592
song titles listed on the 76 jukeboxes, A/
B/S found 45 listings of 23 works
represented by LAhL Id., p. 8, Tr. 36.
@forking from an assumption that
jukeboxes in Hispanic neighborhoods,
represent approximately 5% of the
jukeboxes in the United States, A/B/S
calculated an award to LAM of $564 for
1982 and $555 for 19N. Id., p.9.
ASCAP, BMI and SESAC. Inc.

Proof of entitlement. Anticipating that
if the Tribunal found that ACEMLA was
a performing rights society in 1982 or in
1983 that there would not be a complete
settlement among performing rights
societies. the Tribunal ordered that
ASCAP. BMI. and SESAC, Inc. submit

proof of entitlement for the entire
amount of the 1S82 remand and the 1983
distribution. Order Consolidating
Proceeding and Setting Future
Procedural Dotes. 50 FR 31645 (August 5,
1985).

Regarding proof of entitlement to all
of the 1982 (remand) and 1983 jukebox
funds, Ms. Messinger. Managing
Director of ASCAP. BM and SESAC,
Inc. hold an overwhelmingly dominant
position in the music industry..and that
virtually every piece of copyrighted
music performed in the United States is
licensed by one of the three
organizations. A/B/S Direct Case.
Testimony of Ms. Qessinger. p; 2. Ms.
Messinger stated that the combined
annual revenues of ASCAP. BM and
SESAC. Inc. baaed on their activities in
licensing public performances of musica'.
works were approximately $350 million
for both 1982 and 18N. Id., pd.

Regarding proof.of entitlement to
Spanish-languarge music. A/B/S
submitted a list of foreign societies in-
countries where Latin-language music Is
composed which they.represent in the ..
United States: Sociedad Argentina'de .'.:

Autores y Compositores de Musica
(SADAIC, Argentina). Sociedad
Boliviana de Autores y Compositores de
Musica (OSBODAYCOM, Bolivia); .

Saciedade Arrecadadora de Direitosde:
Execucao Musical do Brastl - "

. "".;,'-'»';.
(SADEMBRA, Brazil), Sociedade':.''3-'rasileira

de Autores. Camyokitores o:: .
Escritores de Musica (SBACEhL Brazil).; „
Sociedade Brasileira de Autores
Teatraim (SHAT, Brazil), Soctedade..i",
Independente de Compositores e, ~ '!
Autores Musicais (SICAhL Brazil),'. - i '.
Uniao Brasileira de Compositores (UBC,
Brazil), Departmento de Derecho de '.:...
Autor (DAIC, Chile). Sociedad de ~: "
Autores y Compositores de Colombh,,
(SAYCO, Colombia). Sociedad de
Autores y Compositores de Musica
(SAChL Mexico), Autores Paraguayos '
Asociados (APA, Paraguay). Asociacton;
Peruana de Autores y Compositorei .

(APDAYC. Peru), Filipino Society of"
Composers, Authors and Publishers
(FILSCAP. Philippines), Sociedade .. '" 'ortuguesede Autores (SPA, Portugal).
Sociedad Puertorriquena de Autores,
Compositores y Editores de Musica .

(SPACEM, Puerto Rico), Sociedad
General de Autores de Espana (SGAF
Spain), Asociacion General de Autores
del Uruguay (AGADU, Uruguay). Socied
de Autores y Compositores de
Venezuela (SACVEN. Venezuela). A/B/
S Evidentiary Statement, December 4,
1984.

A/B/S also submitted a list of the
most performed Spanish-language works
in the repertoires. A/B/S submission,
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August 9, 1985 A/8/S submitted a BMI
publication purporting to show the
substantial representation of Latin
works in the United States by A/B/S
A/B/S Direct Case, Testimony of Ran
Anton, Exhibit RA-2.

. 'onclusions of

Lsw'tatus

of Claimants
Italian Book Companyis not a

performing rights society. The Tribunal
accepts the representation of IBC that it
is not d performing righta society.

None of the LAM claimants were:a
performing rights society in 1982 ar

'&V. The Wibimal condudes fioni the-
evidence estab'cr the record that
Mr. Bernard began a music publishing
company sometimebefora April.1984 .

that he incorporated in Aprik 2982, and
that ha filed en assumed name far a
subdivision of his music publishing
company to be:called.ACEMLA. in April.
2984. Sfaca LAbthaa rescinded: i'Laim
that.either

Latfa.Americaa

Musi or.
LatfnAmaricasLMasic Ctr Inc,ware
perfotsning,rights, societiea:kn:19M. and:.
2985 aaksincaACEMLA did aoteven
legally exist untLL 298@none.of the:LAM
daimants.ware. a performing rigbts

'ociety fnCSL?.ancL 1985.
Howaver Mr. Bernard daims that

ACEMLA. hegaain:1$$ or earlier. The
record is totally devoid of any activity
by ACEMLA before 1984. ACEMLA did
not ffcense a sfngle.user, receive a single
royalty or make a single distribution in
198K and 2985i Not a single agreement.
with a dnmestfe orforeign enNy refers
to ACEMLA.They only refer to Latin

,

" America.54usic.Co Inc. Only LAM'a
letter and telegram with Sayce mentions

'CBRILA, and.'significantly. they are
dated JuIy 3; 1%5 and September 85'.

1985. The rider which indudes
paragraph 5, the only mention of 'CEMLAin all the agreements or
exemplare submfted by KARL is dated
2965. amtMr BerrcaicL could not
represent that the rider was used fn 2988
or 2983. Finally. Mr. Bernard coukL stot
represent that the ACBMLA informaticm
form was usecl in 2982and 1998. The
on}y indicia of tha existence of
ACEMLA before Aprij 2M@ are the
.claims filed by LAM with the Copyright
Royalty Tribunal in January 2985 and
January. +$4 for the previous calendar
years. However, New York State law
requires filing for a certificate of
assumed name before the transaction of
any business: "No person shall hereafter
(i) carry on or conduct or transact
business fn thfs state under any name or
designation other than bis or its reeL
name. or (ii) carry on or conduct or
transact business in this state as a
member of a partnership. unfed- ~ ~ (bJ

sucirpersosr. ifa corporation. shaB file.
together with the fees as set forth in
subdivision five of this section, in the
office. of the secretary of state a
ceitiQcate setting forth the name ar
designation under which business is
carried on or conducted or transacted
..." N.Y. (Generai Business Law)
Sectfon238 (MclC'inney 1985].

Mr. Bernard believes, alternatively.
that any entity that seeks to enforce
performing rights is u performing,right
society. This was revealed in answer to
the Tribunals'a question regarding tha
difference between a ILS. subpublisher
representing, a foreign publisher, and a
US. performing rights

sacieties'olfectfcm

of royalties for a foreign
publisher. Mr. Bernarct answered that
both the VS. subpubBsher ancf the U.S.
performing rights society would qualify
as performing rights societies. Clearly.
this can not be true. A copyright owner,
before ha orshe assiigns tharights-in.the
copyright to someone else.may enforce
the performing rights. So may a music
pubiishfcig ccicnpany after ft has been
assqpad tha rights born the cafsyrighto~ands ao ma3F'd QS GQbpublishere
In fact. Congress recogniaed this by;
among other things. estsbhshing the first
categcay ofcopyright osanara tn coHact
royaftier for. perfocmancedon jukelmxes
aacL then theseccmd categcey. of
performina rights society Mr. Bernard'.s
view of tha law wauld make every
individual copyright owner. or music
publisher, a perform'upright society..

The.Tribunal does not reach the
question of whether. ACEMLA wad a
performinftrfghta society fn 2SSC or ia
one today.However. supposing that this
question, may

ariisa again
whe the

Tribunal t'akes up subsequent jukebox
distribution proceedings, we have
several unanswered questions: Does the
filing ofa certificate of assumed name
create a peformfng rfghts societyT Can a
performing rights society be a division
of a music publishing company or must
it be i separate entityy Noting that
ACEMLA did not license e single user,
receive a single roya1ty or make a single
distribution in 1982 and 2985. must there
be some activity by an organization
other than the mere setting up ofa legal
entity to make it a performing rights
society? Qn the other hand. the Tribunal
has resolved the issue of "bigness"
which was raised at hearings. The
Tribunal's interest in determining tha
status of claimants is strictly ministerial.
Congress has required that the Tribunal
must take up the claims ofcopyright
owners first, and performing rights
societies second. Defming the claimants
is therefore necessary. However, the
Tribunal has no interest in determining

whether e performing rfghts society is
big enough and effective enough to
attract copyright owners, or to carry oat
its goals. sNe do not seek to give to or
withhold from any entity a "government
stamp of approval" that it is a "good."
"effective" or any other kind of.

perforning rights society, and we do not
expect this determination or any future
determination to be used in that way.
Vfe are simply interested in determining
whether an entity comes into one
category or anothe.". Consequently,
evidence that the nuinber of employees
of LAM was too few, or that the sire of
theiroffices was too smaQ was not
considered relevant.

Award to Copyright Owners (Sec.
116(cJ(~

Mahael Mfalsh has shown na
entitiemeat. Michael welsh did not
justify his daim., therefore theTribunal'ill

make no award to him..
Italian Book Company vn'll be

awarded 818M.for 1882. Tbe Tribunal
accepts tha elements of'alI partfes te.-.

an award ofQ25fN for 2955.
Latin American ICsst c Ca. Inc. has

shawnentitiement ta O.XS% ofthe
jukebox fimda jar 1$8fandfor MU.
Having conchided that none ofthe LAM
claimants were performing rights
socfetfes, ttse Tribuna takes up the LAM
claimants aa copyrfffht owners first, the
rest ta be distribute to the performing
rijfhts societies. The Tribanat has
already coctcbided that ACEMLA did
notlagaily exist fn2988 oeiis 29tN. The
Tribuna also bcdLevaa that despite
LAM's assertforr that thasole
proprietorsfnp of Latin AniericartMusfc
still conducts lmsiness, we have no:
evidence of Lta activity aside and apart
from Latin American Music Co„ Inc. It is
Latin American Music Co., lnc. which
has the agreements with the foreign
publishers.and/or societies. and any
entitlement that has bean shown, we
believe, has been,shown by Latin
AmericaaMusfnCo„ inc.

In the 2982 final determination, the
Tribunal rejected Latin American Music
Co., Inc.'s daim to entitlement based on
any inference from the demographics of
the Urited States. To assume that Latin
American Music Ca.. Inc. deserves 5% of
the jukebox royalty fund because 6-7%
or more of the United States population
is Hispanic would require the Tribunal
to conclude that Latin. American Music
Co Inc. represents et feast 80% cif the
Spanish-language music in America.
Yet, the record shows there are 176
Spamsh-language format radio stations
in the United States and Latin American
Mtisfc Co., lnc. does not license a sfngfe
one. The Tribunal reaffirms its rejection
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in the 1982 final determination of LAM's
claim based on the size of the Hispanic
population in the United States.

However, by virtue of the 1982
remand, LAM has had a further
opportunity to show that there is some
value to the works in its catalogue: It
has agreements with some foreign
entities; it has a catalogue of thousands
of songs; it has demonstrated the
production and distribution of some of
its songs on 45 RPM records; it has
demonstrated some popularity of its
songs on hit songs charts; it has been
demonstrated by A/B/S that there has
been some air play and some jukebox
play of LAM's songs. The Tribunal could
give only slight credit to the certified
statements of jukebox operators or
jukebox establishment owners because
of the flaws noted int he findings; they
all were notarized by the same notary
public and contained inaccurate
representations concerning the licensing
ofthejukeboxes.

The question for the Tribunal is how
to quantify the award to LAM which
would be reasonable. We are faced with
the impossibility of determining a
perfectly accurate mathematical
approach to LAM's award.

We start with A/B/S'nalyses, but
find they are probably too low. While
not doubting the general validity of
ASCAP and BMI's radio surveys, they
may only be applied by analogy to
jukebox play. They can never be said to
perfectly represent jukebox play, We
find some significance that when A/B/S

. peformed a limited jukebox survey, with
all its imperfections, the resulting award
to LAM becomes higher than just a
reference to radio play. We would prefer
to find an award to LAM higher than
either A/B/S'adio survey or its
jukebox survey. We are aware that in
the case of an individual claimants with
limited resources; it would be very hard
to ascertain the extent of the jukebox
play in Hispanic neighborhoods, and we
expect that better efforts and better
evidence will be attained in future
proceedings. Butin the present
proceedings, Latin American Music Co.,
Inc. has been successful in placing
before the Tribunal evidence, which in
total, establishes the likelihood of
jukebox play which deserves some
minimal award. Consequently, we are
awarding Latin American Music Co.,
Inc. 0.15% of the jukebox fund, rejecting
both A/B/S'ont'ention of a virtually de
minimis award'and LAM's contention of
5% of tlie univ'erse of musical works on
jukebox. We believe that this award is
squarely within the "zone of

reasonableness" recognized by the
Court.s

We noted earlier that on June 24, 1985,
LAM withdrew its claim for Latin
American Music and Latin American
Music Co., Inc., and placed all its claim
under ACEMLA. Procedurally, therefore,
LAM would be entitled to no award, the
Tribunal having found that ACEMLA
did not legally exist in 1982 or 1983.
However, the Tribunal sees its role
promarily as a finder of facts. We have
been persuaded that Latin American
Music Co., Inc. existed in 1982 and in
1983 and represents a catalogue of some
value. We are inclined to disregard the
mistaken pleading in order to recognize
the,reality of jukebox play in 1982 and
1983 and to compensate those copyright
owners whom Latin American Music
Co., Inc. represents for the royalties
which they have earned.

Award to Performing Rights Societies
(Sec. 116(c)(3)(C))

The rest of thejukebox fund will be
distributed to ASCAP, BMI, and SESAC
Inc. Having concluded that ACEMLA
was not a performing rights society in '982or in 1983, there are only three
performing rights societies before the
Tribunal, ASCAP, BMI, and SESAC, Inc.
These performing rights societies have
reached a coniplete settlement on the
remainder of the jukebox fund.
Consequently, the Tribunal has not
weighed any of the evidence regarding
A/B/S. Section 116 dearly encourages
settlements and instructs the Tribunal to
distribute the jukebox fund to the
performing rights societies after it has
determined the proper distribution to
copyright owners, but to weigh their
entitlements should they fail to agree.
They have not failed to agree, and we:
make no inquiry into their evidence.

Allocations

Accordingly, the Tribunal awards.
0.15% of 1982 jukebox royalty fund to
Latin American Music Co., Inc. This
represents the only change from the 1982
final determination. Further, for the 1983
jukebox royalty fund, the Tribunal
makes no award to Michael Welsh,
awards $1,500 to Italian Book Company,
awards 0.15% to Latin American Music
Co., Inc., and awards the rest to ASCAP,
BMI and SESAC, Inc.

Commissioner J.C.'rgetsinger did not 'articipatein this determination.

-.*Chi*l 8d li 8hhl II',
Copyright Royally Tribunal. 220 F. 2d 1295, 1SD4
(D.C. Cir. tsss).

Dated: November 23. tgttg
Edward W. Ray,
Acting Chairman.
lFR Doc. 85-27478 Filed 11-18-45':45 ™l
BILLING CODE 14 Ia-as-Is

DEPARTMENT OF DEFENSE

Office of the Secretary

Defense Advisory Committee on
Women in the Service (DACOWITS);
Meeting

AGEttcY'„Defense Advisory Committee
on Women in the Services
(DACOWITS).
AcTION: Notice of Meeting.

sUMMARY: Pursuant to Pub. L. 92-463,
notice is hereby given of a forthcoming
meeting of the Executive Committee of
the Defense Advisory Committee on
Women in the Services {DACOWITS).
The purpose of the meeting is to review
the Recommendations, Requests for
Information, and Continuing Concerns
made by the Committee at the 1985 Fall
Meeting; discuss current issues relevant
to women in the Services; and complete
any unfinished business and on-going
projects pertaining to the 1985 Executive
Committee.

All meeting sessions will be open to
the public.
oATE: December 9, 1985, 1:30-5:00 p.m.
and December 10, 1985, 9:30-11:30 a.m.-
AOORESS: OSD Conference Room 1E801
¹1, the Pentagon, Washington, DC.
FOR FURTHEtt lttFORtttATION CONTACT:
Major Marilla J. Brown. Executive .

Secretary, DACOWITS, OASD (Force
Management and Personnel); The
Pentagon, Room 3D769, Washington, DC
20301-4000; telephone (202) 697-2122.
SUFFLEMEI4TARY IRFORMATIOte Persons
desiring to (1) attend the Executive
Committee Meeting or (2) make oral
presentations or submit written .

statements for consideration at the
Meeting must notify the point of contact.
listed above no later than November 25,
1985.
Patricia H. Means,
OSD FederalRegisterLiaison Officer,
Department ofDefense.
November 14, 1985.
[FR Doc. 85-27589 Filed 11-18-85; 8:45 aml
BILLING CODE ssID-DI-Il

Defense Science Boar'd Task Force on
Special Operations; Meeting

AGEtICY: Office of the Secretary, DOD.



CERTIFICATE OF SERVICE

I, Bruce A. Eisen, do hereby certify that on this 10th day
of December, 1985, I sent a copy of ACEMLA's "Petition For Re-
view" via United States first class mail, postage prepaid, to
each of the following:

Mr. Bernard Korman, Esquire
General Counsel
ASCAP
One Lincoln Plaza
New York, New York 10023

Charles T. Duncan, Esquire
Reid and Priest
Suite 1100
1111 19th Street, N.W.
Washington, D.C. 20036

Mr. Nicholas Arcomano
Vice President
SESAC, Inc.
10 Columbus Circle
New York, New York 10019

Dennis Angel, Esquire
350 Fifth Avenue
New York, New York 10118

Mr. Edward W. Ray~
Acting Chairman
Copyright Royalty Tribunal
1111 20th Street,, N.W.
Suite 450
Washington, D.C. 20036

ce A. Eisen

Hand delivered
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ALLAN G. MOSKOWIT2
LAWRENCE BERNSTEIN

LAW OFFICES

SHRINSEY'p WEITZ14QM 8c RISEN, P. C
SUITE 270

ll20 CONNECTICUT AVENUE, N ~ W

WASHINGTON( D. C. 20036
(202) 822-0010

ORIGINAL

TELECOPIER
(202) 463-2I75

CABLE ADDRESS
((TELERADIO"

December 10, 1985

HMD DEL IVER ED

The Clerk
United States Court of
Appeals for the District
of Columbia Circuit
Constitution Avenue s
John Narshall Pl., N.W.
5th Floor
Washington, D.C.

Dear Sir:

Re: Final Determination of the Distribution of the
1982 (remand) and 1983 Jukebox Royalty Funds
Docket Hos. 83-2/84-2 83 JD

Pursuant to Section 810 of Title 17 of the United States
Code we are filing herewith an original and three copies of
Asociacion de Compositores y Editores de Nusica Latino-
americana's "Petition for Review" with respect to the Copyright
Royalty Tribunal's decision in the above-captioned proceeding.

Should any questions arise with respect to this matter,
please contact the undersigned counsel.

Respectfully submitted,

SHRINSKYg WEITKNM Ec EISEMg P.C.

By ÃItI
Allan G.''Noskowit+

Enclosures


